
    IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO:  PFA/GA/493/99/NJ 

In the complaint between: 

 

D S Dijane Complainant 
 

and  

 

Tiger Oats Provident Fund  Respondent 
 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
1956  

 
 

1. This is a complaint lodged with the Office of the Pension Funds Adjudicator in terms of 

section 30A(3) of the Pension Funds Act 24 of 1956 (“the Act”). The complaint relates 

to a death benefit payable in terms of section 37C of the Act, in particular whether a 

certain Ms E Nhlapo and her son qualified as dependants as defined in the Act. 

 

2. No hearing was held.  An investigation under my supervision was conducted by my 

investigator, Naleen Jeram.  In determining this matter, I have relied on documentary 

evidence and written submissions gathered during the course of our investigation.   

 

3. The complainant is Dasli Steven Dijane, an 82 year old retiree, currently residing at 

Qwaqwa, North West Province.  The complainant is represented by Mr MM Dikotla of 

Dikotla-Mogodi and Associates (labour law practitioners). 

 

4. The respondent is Tiger Oats Provident Fund, a pension fund duly registered under 

the Act (“the fund”). The fund is represented by Ms S Padayachee and Mr M Nkosi of 
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NBC Holdings (Pty) Ltd, the current administrator of the fund.   

 

5. Mr RP Dijane, the complainant’s son was a member of the fund.  On 7 October 1988 

he passed away as a result of pneumonia.  A death benefit of R79,922.04 (after 

deductions for tax and a home loan) payable by the fund became available for 

distribution.   

 

6. The fund and its administrator in determining the circle of beneficiaries and making an 

equitable distribution amongst them, considered the following factors and information: 

 

6.1. On 5 February 1998 the deceased completed a beneficiary nomination form 

wherein he nominated Elizabeth Nhlapo Dijana and Joseph Dijane as his 

dependants and requested each of them to receive 50% of his death benefit.  He 

further indicated his relationship to them as being his wife and child respectively.  

The complainant was not nominated. 

 

6.2. The complainant submitted a written statement to prove his dependency on the 

deceased.  The material provisions of the statement read as follows: 

 
(I) am the father to the deceased, namely Peter Dijane, who died while still working for and 

promoting the interests of the Albany Bakery at Sasolburg. 

 

During his lifetime I depended upon the deceased for support and maintenance for life as he 

was the only lifeline in the family. 

 

I am a pensioner, an (sic) have been depending upon the deceased ever since during his 

lifetime until his death on the 07th October 1998. 

 

The deceased was never married to any person and has no minor dependants. 

 

6.3. During the fund’s investigation, it was unable to locate Ms Elizabeth Dijane and her 
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son.  Therefore, on 28 June 1999 the trustees made an interim decision in terms of 

which 50% (R39,961.02) of the death benefit was awarded to the complainant and 

the other 50% held in abeyance until October 1999 giving dependants an 

opportunity to come forward.  At the same time the fund placed an advert in the 

local newspaper calling upon Ms E Dijane to contact them.  The notice in the 

newspaper reads as follows: 

 
In the matter of resolving the Estate, will Elizabeth Dijane alleged wife of the deceased (date of 

birth): 1996/09/05 please come in contact with Mr G Heinlein, Accountant, at the following 

telephone number: (016) 976-0726/7/8.  If no contact is made on or before 14 days of the date 

of this Notice, the parent/s of the deceased will be regarded as Beneficiary of benefits due from 

the Provident Fund the deceased contributed to. 

 

6.4. As a result of the aforesaid advert, Ms Elizabeth Dijane came forward and 

submitted the following affidavit, the material provisions for which read: 

 
I the abovementioned person, confirm that I have been married to Peter Dijana who was 

working at Albany Bakery.  We have been married for about (08) eight years and we have a son 

namely Joseph who (sic) attending school at Eloujuslew (illegible) High Primary School. I have 

stayed in Qwaqwa about (02) two years with my husband’s parents while he was working and 

we were married traditionally (illegible). 

 

6.5. In addition the fund obtained an abridged birth certificate in respect of Joseph 

Dijane from the then Department of Co-operation and Development.   

 

7. Based on the above information, the trustees of the fund determined that the 

complainant, Ms Elizabeth Nhlapo Dijane and her son Joseph Dijane all qualified as 

dependants as defined in the Act.  The fund decided to award 50% (R39,961.02) of 

the benefit to the complainant and 50% (R39,961.02) to Ms Elizabeth Dijane and her 

son. The benefits were deposited into the beneficiaries separate bank accounts on 17 

December 1999. 
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8. The complainant was dissatisfied with the decision of the fund.  Mr Dikotla contended 

that no relationship existed between Ms Elizabeth Dijane, her son and the deceased.  

However, he adduced no evidence to substantiate this allegation. The complainant 

seeks an order directing the fund to award the entire death benefit to him. 

 

9. Payment of the death benefit is regulated by section 37C of the Act, the relevant 

portions of which reads: 

 
(1) Notwithstanding anything to the contrary contained in any law or in the rules of a registered 

fund, any benefit payable by such a fund upon the death of a member, shall, subject to a 

pledge in accordance with section 19(5)(b)(i) and subject to the provisions of section 37A (3) 

and 37D, not form part of the assets in the estate of such a member, but shall be dealt with 

in the following manner: 

 

(a) If the fund within twelve months of the death of the member becomes aware of or 

traces a dependant or dependants of the member, the benefit shall be paid to such 

dependant or, as may be deemed equitable by the board, to one of such 

dependants or in proportions to some of or all such dependants. 
 

10. Dependant is defined in section 1 of the Act as follows: 

 
“dependant”, in relation to a member, means 

 

(a) a person in respect of whom the member is legally liable for maintenance; 

 

(b) a person in respect of whom the member is not legally liable for maintenance, if such person 

 

(i) was, in the opinion of the board, upon the death of the member in fact dependent on 

the member for maintenance; 

 

(ii) is the spouse of the member, including a party to a customary union according to 
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Black law and custom or to a union recognized as a marriage under the tenets of any 

Asiatic religion; 

 

(iii) is a child of the member, including a posthumous child, an adopted child and an 

illegitimate child; 

 

 (c) a person in respect of whom the member would have become legally liable for 

maintenance, had the member not died; 
 

11. The complainant qualifies as a dependant by virtue of being the father of the deceased 

and dependent on him for maintenance during his lifetime and at the time of his death. 

Therefore, he falls within paragraph (a) of the definition of dependant.  The fund 

deemed Ms Elizabeth Dijane as a dependant by virtue of being married to the 

deceased thereby falling within paragraph (b)(ii) of the definition. The fund regarded 

Joseph Dijane as the son of the deceased and being a minor, falling within paragraph 

(a) of the definition. 

     

12. From the evidence before me, I am satisfied that both Ms Elizabeth Dijane and Mr 

Joseph Dijane qualified as dependants as defined in the Act.  There is no evidence to 

suggest otherwise.  As the complainant nominated Ms E Dijane as his wife and Joseph 

Dijane as his son.  Furthermore, the fund obtained a birth certificate in respect of 

Joseph Dijane.  The affidavit submitted by Ms E Dijane confirmed that she was 

married to the deceased and Joseph was born from this union.  On the other hand, the 

complainant has submitted no evidence in support of his allegations that the deceased 

was not married and had no minor children.  Instead, there is only an unsubstantiated 

allegation by the complainant that the deceased was never married to any person and 

had no minor dependants. Therefore, the complainant has failed to discharge the onus 

on him to establish on a balance of probabilities that Ms Elizabeth Dijane and her son 

were not dependants as defined in the Act.  Accordingly, I am satisfied that Ms 

Elizabeth Dijane and her son qualify as dependants and therefore entitled to share in 
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the death benefit distribution.  Accordingly, the complaint is dismissed. 

 

Dated at CAPE TOWN this 23rd day of November 2000. 

 

 

 

___________________________ 

John Murphy 

Pension Funds Adjudicator 


